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forward to be aggregated with retirements
for 1973.

Example (3). Corporation B, a gas pipeline
company subject to the jurisdiction of the
Federal Power Commission, made the elec-
tion provided by section 167(1)(4)(A) and this
section with respect to all of its post-1969
public utility property. Corporation B chose
to use an engineering data method of deter-
mining which property was subject to the
election provided by this section. In 1970, the
corporation replaced a portion of its pipeline
with respect to which the flow-through
method of accounting was being used at the
time of its retirement which had a peak ca-
pacity on January 1, 1970, of 100,000 thousand
cubic feet (M c.f.) per day at a pressure of
14.73 pounds per square inch absolute
(p.s.i.a.) with pipe with a capacity of 125,000
M c.f. per day at 14.73 p.s.i.a. Assuming that
there were no other additions or retirements,
using an engineering data method one-fifth
of the new pipeline would be property subject
to the election of this section effective for
its taxable year beginning on January 1, 1971.

Example (4). In 1970 Corporation C (with the
same characteristics as the corporation de-
scribed in example (3)) extended its pipeline
5 miles further than it extended on January
1, 1970. Assuming that there were no other
additions or retirements, the entire exten-
sion would be property subject to the elec-
tion provided by this section effective for its
taxable year beginning on January 1, 1971.

Example (5). As a result of a change of serv-
ice areas between two corporations, in 1970
Corporation D (with the same characteristics
as the corporation described in example (3))
retired a pipeline running north and south
and replaced it with a pipeline of equal
length and capacity running east and west.
No part of the pipeline running east and west
is property subject to the election.

(e) Manner of making election. The
election described in paragraph (a) of
this section shall be made by filing, in
duplicate, with the Commissioner of
Internal Revenue, Washington, D.C.
20224, Attention, T:L:E, a statement of
such election.

(f) Content of statement. The state-
ment described in paragraph (e) of this
section shall indicate that an election
is being made under section 167(1) of
the Internal Revenue Code of 1954, and
it shall contain the following informa-
tion:

(1) The name, address, and taxpayer
identification number of the taxpayer,

(2) Whether the taxpayer will use the
formula method of determining the
amount of its qualified public utility
property described in paragraph (c) of
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this section, or an engineering method,
and

(3) Where the taxpayer wishes to in-
clude only a portion of its public util-
ity property in the election pursuant
to the provisions of paragraph (a)(2) of
this section, a description sufficient to
clearly identify the property to be in-
cluded.

(g) Time for making election. The elec-
tion permitted by this section shall be
made by filing the statement described
in paragraph (e) of this section not
later than Monday, June 29, 1970.

(h) Change of method of determining
amount of qualified property. Where a
taxpayer which has elected pursuant to
the provisions of section 167(1)(4)(A)
wishes to change, pursuant to the pro-
visions of paragraph (b)(2) of this sec-
tion, from an engineering data method
of determining which of its property is
qualified public utility property to the
formula method described in paragraph
(c) of this section, it may do so by fil-
ing a statement to that effect at the
time that it files its income tax return,
with the district director or director of
the regional service center, with whom
the taxpayer’s income tax return is re-
quired to be filed.

(i) Revocability of election. An election
made under section 167(1) shall be irrev-
ocable.

(j) Effective date. The election pre-
scribed by section 167(1)(4)(A) and this
section shall be effective for taxable
years beginning after December 31,
1970.

[T.D. 7045, 35 FR 8933, June 10, 1970. Redesig-
nated by T.D. 7315, 39 FR 20195, June 7, 1974]

§1.167(1)-3 Multiple regulation, asset
acquisitions, reorganizations, etc.

(a) Property not entirely subject to ju-
risdiction of one regulatory body—(1) In
general. If a taxpayer which uses a
method of depreciation other than a
subsection (1) method of depreciation is
required by a regulatory body having
jurisdiction over less than all of its
property to use, or not to use, a meth-
od of regulated accounting (i.e., nor-
malization or flow-through), such tax-
payer shall be considered as using, or
not using, such method of regulated ac-
counting only with respect to property
subject to the jurisdiction of such regu-
latory body. In the case of property
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which is contained in a multiple asset
account, the provisions of §1.167(a)-7(c)
and §1.167 (a)-11(c)(1)(iv) apply to pro-
hibit depreciating a single account by
two or more different methods.

(2) Jurisdiction of regulatory body. For
purposes of this paragraph, a regu-
latory body is considered to have juris-
diction over property of a taxpayer if
expenses with respect to the property
are included in cost of service as deter-
mined by the regulatory body for rate-
making purposes or for reflecting oper-
ating results in its regulated books of
account. For example, if regulatory
body A, having jurisdiction over 60 per-
cent of an item of X corporation’s pub-
lic utility property, required X to use
the flow-through method of regulated
accounting in circumstances which
would bar X from using a method of de-
preciation under section 167(a) other
than a subsection (1) method, and if
regulatory body B, having jurisdiction
over the remaining 40 percent of such
item of property does not so require X
to use the flow-through method of reg-
ulated accounting (or if the remaining
40 percent is not subjectto the jurisdic-
tion of any regulatory body), then with
respect to 60 percent of the adjusted
basis of the property X is prohibited
from using a method of depreciation
for purposes of section 167(a) other
than a subsection (1) method. If in such
example, A, having jurisdiction over 60
percent of X’s public utility property,
had jurisdiction over 100 percent of a
particular generator, then with respect
to the generator X would be prohibited
from using a method of depreciation
other than a subsection (1) method.

(3) Public wutility property subject to
more than one regulatory body. If a regu-
latory body having jurisdiction over
public utility property with respect to
the taxpayer’s regulated books of ac-
count requires the taxpayer to reflect
its tax expense in such books in the
manner used by the regulatory body
having jurisdiction over the public
utility property for purposes of deter-
mining the taxpayer’s cost of service
for ratemaking purposes, the rules of
subparagraphs (1) and (2) of this para-
graph shall apply.

(b) Leasing transactions—(1) Leased
property. Public utility property as de-
fined in paragraph (b) of §1.167(1)-1 in-
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cludes property which is leased by a
taxpayer where the leasing of such
property is part of the lessor’s section
167(1) public utility activity. Thus,
such leased property qualifies as public
utility property even though the pre-
dominant use of such property by the
lessee is in other than a section 167(1)
public utility activity. Further, leased
property qualifies as public utility
property under section 167(1) even
though the leasing is not part of the
lessor’s public utility activity if the
predominant use of such property by
the lessee or any sublessee is in a sec-
tion 167(1) public utility activity. How-
ever, the limitations of section 167(1)
apply to a taxpayer only if such tax-
payer is subject to the jurisdiction of a
regulatory body described in a section
167(1)(3)(A). For example, if a financial
institution purchases property which it
then leases to a lessee which uses such
property predominantly in a section
167(1) public utility activity, the prop-
erty qualifies as public utility prop-
erty. However, because the financial
institution’s rates for leasing the prop-
erty are not subject to the jurisdiction
of a regulatory body described in sec-
tion 167(1)(3)(A), the provisions of sec-
tion 167(1) do not apply to the deprecia-
tion deductions taken with respect to
the property by the financial institu-
tion. For possible application of sec-
tion 167(1) to the lessee, see subpara-
graph (2) of this paragraph.

(2) Certain rental payments. Under sec-
tion 167(1)(b), if a taxpayer leases prop-
erty which is public utility property
and the regulatory body having juris-
diction over such property for purposes
of determining the taxpayer’s oper-
ating results in its regulated books of
account or for ratemaking purposes al-
lows only an amount of such lessee’s
expenses with respect to the Ilease
which is less than the amount which
the taxpayer deducts for purposes of its
Federal income tax liability, then a
portion of the difference between such
amounts shall not be allowed as a de-
duction by the taxpayer for purposes of
its Federal income tax liability in such
manner and time as the Commaissioner
or his delegate may determine con-
sistent with the principles of §1.167(1)-
1 and this section applicable as to when
a method of depreciation other than a
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subsection (1) method may be used for
purposes of section 167(a).

(c) Certain partnership arrangements.
Under section 167(1)(5), if property held
by a partnership is not public utility
property in the hands of the partner-
ship but would be public utility prop-
erty if an election was made under sec-
tion 761 to be excluded from partner-
ship treatment, then section 167(1)
shall be applied by treating the part-
ners as directly owning the property in
proportion to their partnership inter-
ests.

(d) Cross reference. See §1.167(1)-1(c)(1)
for treatment of certain property as
“pre-1970 public utility property’ and
§1.167(1)-1(e)(4)(ii) for applicable 1968
method in the case of property ac-
quired in certain transactions.

[T.D. 7315, 39 FR 20202, June 7, 1974]

§1.167(1)~4 Public utility property;
election to use asset depreciation
range system.

(a) Application of section 167(1) to cer-
tain property subject to asset depreciation
range system. If the taxpayer elects to
compute depreciation under the asset
depreciation range system described in
§1.167(a)-11 with respect to certain pub-
lic utility property placed in service
after December 31, 1970, see §1.167(a)-
11(b) (6).

(Sec. 167 of the Internal Revenue Code of 1954
(26 U.S.C. 167) and sec. 7805 of the Internal
Revenue Code of 1954 (26 U.S.C. 7805))

[T.D. 7128, 36 FR 11939, June 23, 1971. Redesig-
nated by T.D. 7315, 39 FR 20203, June 7, 1974]

§1.167(m)-1 Class lives.

(a) For rules regarding the election
to use the class life system authorized
by section 167(m), see the provisions of
§1.167(a)-11.

(Sec. 167(m), 85 Stat. 508 (26 U.S.C. 167))
[T.D. 7272, 38 FR 9986, Apr. 23, 1973]

§1.168-5 Special rules.

(a) Retirement-replacement-betterment
(RRB) property—(1) RRB replacement
property placed in service before January
1, 1985. (i) Except as provided in para-
graph (a)(1)(ii) of this section, the re-
covery deduction for the taxable year
for retirement-replacement-betterment
(RRB) replacement property (as de-
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fined in paragraph (a)(3) of this sec-
tion) placed in service before January
1, 1985, shall be (in lieu of the amount
determined under section 168(b)) an
amount determined by applying to the
unadjusted basis (as defined in section
168(d)(1) and the regulations there-
under) of such property the applicable
percentage determined in accordance
with the following table:

And the year the property is placed

If the recovery year is: In service Is:

1981 ‘ 1982 ‘ 1983 ‘ 1984

The applicable percentage is:

33 25
45 38
22 25

............ 12

(ii) The provisions of paragraph
(a)(1)(1) of this section do not apply to
any taxpayer who did not use the RRB
method of depreciation under section
167 as of December 31, 1980. In such
case, RRB replacement property placed
in service by the taxpayer after Decem-
ber 31, 1980, shall be treated as other 5-
year recovery property under section
168.

(2) RRB replacement property placed in
service after December 31, 1984. RRB re-
placement property placed in service
after December 31, 1984, is treated as
other 5-year recovery property under
section 168.

(3) RRB replacement property defined.
RRB replacement property, for pur-
poses of section 168, means replacement
track material (including rail, ties,
other track material, and ballast) in-
stalled by a railroad (including a rail-
road switching or terminal company)
if—

(i) The replacement is made pursuant
to a scheduled program for replace-
ment.

(ii) The replacement is made pursu-
ant to observations by maintenance-of-
way personnel of specific track mate-
rial needing replacement.

(iii) The replacement is made pursu-
ant to the detection by a rail-test car
of specific track material needing re-
placement, or

(iv) The replacement is made as a re-
sult of a casualty.

Replacements made as a result of a
casualty shall be RRB replacement
property only to the extent that, in the
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